failure to specify which specific human rights need protection. 9 Accordingly, an investor who grants FDI to a nation supporting progressive environmental laws, for example, may fail to consider that nation's lack of human rights protections for women, vulnerable children, or LGBT citizens. 10 To many government officials, investors, and scholars, conditioning FDI on a nation's LGBT rights provisions may seem contentious and radical. 11 The concept of evaluating a nation's treatment of citizenry before investing there, however, is both longstanding and impactful. 12 This Note will examine the history and structure of LGBT rights provisions through the international human rights lens. In doing so, it will analyze different rights violations that have been triggered from the adverse treatment of LGBT individuals universally. 13 These rights include the right to non-discrimination, privacy, and marriage. 14 After illustrating how international laws have developed to protect LGBT individuals' inherent rights, this Note will evaluate how anti-LGBT treatment adversely affected North Carolina's economy from 2014 to 2016. 15 In doing so, this Note will illustrate the impact of conditioning investments on LGBT rights provisions in a state reluctant to amend their controversial transgender laws. 16 This Note then turns to pre-apartheid South Africa to examine how conditioning FDI worked to end segregation in the country. 17 In South Africa, the Sullivan Principles called for desegregation and the elimination of laws and customs impeding social justice. 18 Because South Africa was reluctant to abide by the Sullivan Principles, companies began to withdraw 9. See ORG. FOR FDI from the country and condition FDI on complete desegregation. 19 As the result of United States' banks and companies' widespread adherence to the Sullivan Principles, South Africa was motivated to desegregate. 20 After examining the application of the Sullivan Principles in South Africa, this Note will discuss how these principles have manifested in modern corporate guidelines, declarations, and compacts, known collectively as corporate codes of conduct. 21 This Note argues that corporate codes of conduct from the OECD, ILO and UN provide the best mechanisms for enforcing FDI human rights guidelines. 22 In particular, the OECD's Guidelines for Multinational Enterprises and Responsible Business Conduct has thirty-five member countries, thus many developed countries consider the OECD guidelines before investing in a developing country. 23 Current OECD guidelines encourage investors to evaluate a nation's social policy before investing there. 24 Without effective monitoring mechanisms, however, State Parties to the OECD may forgo this fiduciary duty at little to no cost. 25 One additional consideration is whether conditioning FDI on countries ' LGBT rights protections will be seen as a breach of state sovereignty or contrary to the ultimate goal of FDI-encouraging investments and economic growth. 26 , supra note 9, at 15 (noting that "governments are co-operating with each other and with other actors to strengthen the international legal and policy framework in which business is conducted. The start of this process can be dated to the work of the International Labour Organisation in the early twentieth century. The adoption by the United Nations in 1948 of the Universal Declaration of Human Rights was another landmark event . . . The OECD has contributed in important ways to this process through the development of standards covering such areas as the environment, the fight against corruption, consumer interests, corporate governance and taxation").
23. unworkable in practice. 27 To solve these challenges, this Note maintains that domestic remedies are necessary for promoting sustainable solutions. Domestic officials, government organizations, and non-government organizations can not only gear LGBT policies to fit domestic conditions, but also ensure that LGBT laws are effectively implemented long after foreign involvement dissolves. 28
I. The History and Evolution of International LGBT Rights
For years, interest groups have advocated for broader LGBT rights protections both domestically and internationally. 29 Despite their efforts,
LGBT rights are continually viewed as too multifarious, dubious, or complex. 30 To be clear, LGBT as a category encompasses sexual orientation, sexual expression, gender orientation, and gender identity. 31 Few international instruments provide LGBT rights protections, but three instruments that do include: the Universal Declaration of Human Rights (UDHR), the International Covenant on Civil and Political Rights (ICCPR), and the European Convention on Human Rights (European Convention). 32 In addition to evaluating how these instruments have interpreted and enforced LGBT rights protections, this section will analyze rights often denied to LGBT individuals, including the rights to non-discrimination, privacy, and marriage. 33 In doing so, this section hopes to illustrate how LGBT right provisions are not complex, but are aligned with the racial, ethnic, and religious protections embraced by international human rights laws today. 34 A. Universal Declaration of Human Rights Shortly after World War II, the global community began to question how to properly define the rights violations perpetuated by Nazi Germany. 35 Believing that the United Nation's (UN) Charter lacked specificity as to the rights it declared, a committee of individuals from all regions of the world drafted a universal declaration to specify the rights of individu- 37 In 1948, the United Nations General Assembly proclaimed the UDHR as the first universally protected doctrine of fundamental human rights. 38 Although the UDHR is not legally binding and states voluntarily assume the responsibility of protecting the UDHR's enumerated rights, international treaties, national constitutions, and corporate codes of conduct have replicated and expanded upon many of the UDHR's rights. 39 In particular, these treaties and national conventions have reiterated the importance of the UDHR's core principles, including the right to life and liberty, nondiscrimination, and equality. 40 Today, all UN member states have ratified one or more of the nine central international human rights treaties, and eighty percent have ratified four or more, unequivocally validating the universality of the UDHR and international human rights. 41 
UDHR LGBT Rights Provision
Article 2 of the UDHR states the following:
Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status. 42 Article 2 sets out universally fundamental non-discrimination norms. 43 What differentiates Article 2 from other international human rights provisions is that it protects both enumerated and unenumerated categories of persons. 44 While Article 2 explicitly prohibits discrimination against racial, religious, or ethnic minorities, it also implicitly forbids discrimination against LGBT individuals. 45 In other words, Article 2's "other status" category can be construed to include LGBT individuals. 46 Consequently, LGBT individuals seeking UDHR protections have used this "other status" category to create a new category for sexual minorities. 47 49 The UDHR paved the way for the creation of the ICCPR, which, as of 2017, has been ratified by 169 State Parties. 50 The essential rights provisions of the ICCPR include the rights to life, human dignity, privacy, non-discrimination, and equality before the law, freedom from torture and slavery, and gender equality. 51 What differentiates the ICCPR from the UDHR is the ICCPR's legally binding nature. 52 Upon ratifying the ICCPR, states must comply with and implement the ICCPR's provisions just as they would implement domestic law. 53 Additionally, the Human Rights Committee (HRC) was created to monitor and implement the ICCPR. 54 Every four years, the State Parties to the ICCPR must report to the HRC and may present the reports at one of the three annual HRC sessions. 55 Thereafter, the HRC examines each report and provides each country with "concluding observations" explicitly addressing its concerns and recommendations. 56 Additionally, the HRC publishes general comments including country-specific recommendations to "shame" states into implementing the recommendations. 57 One major critique of HRC recommendations, however, is their non-binding nature. 58 Modeled after the UDHR, this non-discrimination norm prohibits discrimination against individuals of "other status(es)," which may include
LGBT individuals. 61 In Toonen v. Australia, however, the HRC found that a prohibition on consensual, adult homosexual conduct under Tasmanian law was a form of sexual orientation discrimination. 62 Moreover, the HRC claimed that this form of sexual orientation discrimination fit under the enumerated category of "sex" under Articles 2 and 26 of the ICCPR. 63 Classifying sexual orientation discrimination as a form of "sex" discrimination reveals the progressive nature of the ICCPR, and indicates a trend toward expanding enumerated categories to include sexual minorities. 64 Expanding enumerated categories would resolve accountability issues that may persist; where states cannot be held accountable for including LGBT individuals in "other status" classifications, thus depriving these individuals of fundamental rights. 65 
C. The European Convention of Human Rights
Two years after the UDHR, the European Convention on Human Rights ("European Convention") was drafted to enhance citizens' fundamental rights protections, while also recognizing gender equality and promoting international accord. 66 Of the seventeen rights and freedoms the European Convention explicitly protects, the most contentious are Article 10 (the right to freedom of expression) and Article 8 (the right to respect for private life and family). 67 Despite encountering hostility towards these rights provisions, the European Court has widely endorsed them, as later 60 sections will illustrate. 68 The European Court is responsible for ensuring that the human rights of 800 million Europeans within the forty-seven member states are respected and safeguarded. 69 The European Court's immense case backlog undoubtedly hinders its ability to fully protect
LGBT individuals' rights. 70 However, despite this obstacle, the European Court has the most detailed case law on point and is the most promising regional system for protecting LGBT rights. 71
The European Convention LGBT Rights Provisions
Article 14 of the European Convention states the following:
The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status. 72 The European Court has construed the "other status" provision so as to protect several new categories of individuals against discrimination. 73 Although there has been steady progress towards recognizing sexual orientation as a new category, the European Court has successfully safeguarded LGBT rights through other means. 74 For example, in Goodwin v. United Kingdom, the applicant, a post-operative male to female transsexual, claimed that the United Kingdom violated her right to "respect for her private life," under Article 8 of the European Convention. 75 The United Kingdom's failure to recognize the applicant's sexual identity led to many discriminatory and humiliating experiences in her everyday life, including various forms of abuse and disparate treatment at work. 76 Additionally, the United Kingdom's requirement of a birth certificate made it impossible for her to obtain certain entitlements, such as a retirement pension, life insurance, car insurance, or mortgage. 77 Based on these facts, the European Court found that the United Kingdom failed to fulfill its positive obligation to ensure the applicant's right to respect for her private life, particularly through the lack of legal recognition given to her gender reassignment. 78 The following section provides additional examples of how the European Convention safeguards LGBT rights. 
LGBT Rights Violations in Need of Protection
Non-Discrimination
As previous sections have discussed, the right to non-discrimination has been fashioned to account for unenumerated categories of minorities. 79 The "other status" provision allows international courts and committees to recognize LGBT rights in the form of sexual orientation, sexual expression, gender identity, or gender expression. 80 Nevertheless, when international courts interpret non-discrimination clauses, they have unfettered discretion to construe the "other status" category as broadly or narrowly as they please. 81 Thus, international courts have two options: (1) they can either view the "other status" clause as encouraging countless "new" categories, or (2) read the clause as allowing "new" categories in rare circumstances. 82 The European Court, for example, could have established a precedent to limit the scope of new categories so that State Parties were obligated to introduce them through amendments or protocols. 83 The European Court, however, did not take this route, and instead embraced new categories of protected classes under Article 14. 84 In essence, nondiscrimination provisions provide valuable protections of LGBT rights. Where courts, however, must create a new category of rights to ensure
LGBT individuals protection, non-discrimination norms become more difficult to enforce in practice. 85 If courts can safeguard LGBT rights within existing categories of protected rights, such as sex, privacy, and marriage, they can avoid the potentially tedious process of creating new categories of protected LGBT classes. 86 
Privacy
Article 8 of the European Convention, guarantees everyone the "right to respect for his private and family life, his home and his correspondence." 87 Article 8 safeguards this right from interference by a public authority, "except such as is in accordance with the law and is necessary in a democratic society . . . for the protection of health or morals." 88 In Dudgeon v. United Kingdom, the European Court held that a prohibition of "consensual, adult homosexual conduct" violated the right to privacy under Article 8 of the European Convention. 89 case, the Court deemed it unnecessary to evaluate whether the claimant's right to non-discrimination had been violated, relieving the Court from having to determine whether sexual orientation should be considered a new category under Article 2. 90 Finding that the privacy right adequately resolved the dispute, the European Court highlighted the necessity of protecting LGBT rights and the ease in which other legal bodies could do so without explicitly recognizing LGBT individuals as a protected class. 91 Additionally, the Court admonished the idea that protecting LGBT rights undermines the morals of European society. 92 Sidestepping this Article 8 exception, the European Court reinforced LGBT citizens' rights to privacy against any perverse cultural or moral norms disfavoring them. 93 Just a decade later, the European Court held in B v. France that State Parties must take specific minimum steps towards recognizing the sex-reassignment of post-operative transsexuals. 94 Along the lines of Dudgeon, the European court maintained that Article 8 of the European Convention protects one's right to sexual identity. 95 Through Dudgeon and B v. France, the European Court circumvented the contentious question as to whether sexual orientation, sexual expression, or gender identity should be recognized as new categories within the European Convention's non-discrimination purview. 96 In doing so, the European Court paved the way for international courts to recognize the rights of sexual and gender minorities through rights currently embedded in their legal doctrines. 97 
Marriage
Article 12 of the European Convention provides that "[m]en and women of marriageable age have the right to marry and to found a family, according to the national laws governing the exercise of this right." 98 In Goodwin v. United Kingdom, the European Court considered whether a transsexual woman's right to marriage was violated when she was prohibited from marrying her male partner because the law treated her as a man. 99 In cases leading up to Goodwin, the European Court held that a transsexual individuals' inability to marry someone of the sex opposite to their re-assigned gender did not breach Article 12. 100 In Goodwin, however, the Court identified major social changes and developments in the institution of marriage and field of transsexuality as supporting a new interpretation of Article 12 that went beyond protecting one's biological sex. 101 This new interpretation construed "men" and "women" to include transsexual men and women. 102 Additionally, the European Court claimed that Article 12 not only protected one's right to marriage but also secured transsexuals' enjoyment of the right to marriage under any circumstance. 103 The Court noted that, although more countries were eager to recognize gender changes than transsexual marriages, the margin of appreciation did not extend so far as to bar transsexuals from the fundamental right to marriage. 104 The European Court established a new precedent for LGBT rights in Europe and within the international community. 105 It also illustrated the importance of interpreting law and policy in light of social change and development. 106 These tactics should be mimicked by investors when establishing FDI guidelines and evaluating a state's soundness for investments today. 107
II. Evaluating the Effectiveness of Conditioning Domestic Investments: United States and HB2
This section turns to the effectiveness of conditioning domestic investments on states ' LGBT rights protections, whereas, states that have shown a commitment to protecting LGBT individuals' rights to non-discrimination, life, health, privacy, or marriage may be considered more sound places for investing. 108 developed state in the United States' southern region-to reconsider its enforcement of a discriminatory LGBT law. 109 If North Carolina, a state whose economic superiority and rapid population growth could have easily shielded it from outside pressures, was influenced to change its stance on LGBT rights, then what is stopping investors from using similar tactics abroad? 110 By examining the background of North Carolina's controversial law, the immediate impact of the law's passage, and the resulting change in law, this section hopes to illustrate how states' protections of LGBT rights can increase economic development and encourage states to change their attitudes towards LGBT rights.
A. History of the HB2 Law
On March 23, 2016, North Carolina's legislature convened for a special session to pass House Bill 2 (HB2). 111 This law, formally called the Public Facilities Privacy and Security Act, was aimed at preventing transgender individuals from using bathrooms consistent with their gender identities. 112 For instance, individuals born as males, who years later identified as females, would be forced to use male bathrooms under HB2. 113 Cities and counties, moreover, lacked the power to maintain or adopt antidiscrimination ordinances to protect their visitors and residents. 114 Prior to HB2, cities and counties maintained broad discretion to create laws prohibiting workplace discrimination, setting minimum wage standards, and regulating the use of public facilities. 115 HB2, however, reaffirmed a statewide definition of protected classes that excluded both sexual orientation and identity. 116 In practice, HB2 had a adverse day-to-day impact on many individuals. 117 In schools, LGBT students were required to use restrooms and locker rooms inconsistent with their gender identities; in the workplace, LGBT employees could be disparately treated, harassed, or fired without adequate remedies. 118 Because North Carolina precluded sexual orientation as a protected class, the law did not safeguard the right to non-discrimination in school, the workplace, or public facilities. 119 Less than four months after the passage of HB2, the National Basketball Association (NBA) made an unprecedented announcement. 123 In opposition to HB2, the NBA decided to move its All-Star Game from Charlotte, North Carolina, a move that would cost the city an estimated 100 million dollars. 124 The NBA's announcement turned international attention to HB2, and communicated the message that HB2 was not conducive to the NBA's promotion of LGBT rights. 125 As at least one source has reported, however, much of the NBA's decision to remove the game may have been market based. 126 HB2 caused an uproar both within and outside of the LGBT community. 127 Thus, the NBA, seeking to maximum returns, worried about how the social climate HB2 created would inhibit the game's success. 128 In effect, the NBA's decision to move the All Star Game was in part supported by human rights concerns but was also motivated by a fear that the climate HB2 created may reduce monetary returns. 129 , 2016) , http:// www.hrc.org/blog/more-companies-call-for-repeal-of-hb2-despite-nc-gov-mccrorys-execu tive-ord [https://perma.cc/RL4P-WUMR] (citing companies claiming that they "believe that HB2 will make it far more challenging for businesses across the state to recruit and retain the nation's best and brightest workers and attract the most talented students from across the nation. It will also diminish the state's draw as a destination for tourism, new businesses, and economic activity.").
The opposition to HB2 was prevalent, powerful, and fierce. Mayors and governors across the United States banned travel to North Carolina in support of LGBT residents and visitors, famous musicians cancelled concerts to stand in solidarity with the LGBT community, and news outlets vilified North Carolina as the "pioneer of bigotry." 131 Along similar lines, major banks and corporations halted all investments in the state. 132 133 The letter started off with the impactful assertion that HB2 did not reflect the values of the companies, the United States, or the overwhelming majority of North Carolinians. 134 After asserting their stance on HB2, the companies classified the law as discriminatory, and, thus, harmful for both employees and businesses. 135 Furthermore, the companies claimed that passing HB2 was an imprudent move for states "seeking to provide successful, thriving hubs for business and economic development." 136 Similarly, a group of more than fifty investment managers, representing over two trillion dollars in collective assets, formed a coalition against HB2. 137 They claimed that the bill not only "invalidate[d] the human rights of individuals across the state," but also that it had troubling financial implications for the investment climate in North Carolina" 138 The investment managers acknowledged the specific investment risks posed by HB2:
In terms of private investment in North Carolina, venture capital and private equity deals -which provide the foundation for much of the state's innovation economy rooted in science, technology, knowledge industries, financial services, and advanced manufacturing-are already being placed at risk. Prominent private equity investors have begun to boycott the state. In public finance, major credit rating agencies such as Moody's and Standard & Poor's have both issued guidance related to the law based on the potential negative economic impacts the law may have on the state and key municipalities that issue municipal bonds. Fixed-income investors now receive regular inquiries from clients who no longer want exposure to NC municipal bonds because of HB2. The law has suddenly placed the state's long-standing AAA credit rating at serious risk for downgrade, which would lead to a much higher cost of capital for cities, local authorities, and the state as a whole, at a time when interest rates are beginning to rise. 139 The investment manager group's statement called for a full repeal of HB2 before North Carolina's investment climate deteriorated further. The statement recognized that corporate policies celebrating and strengthening inclusivity are good for business. 140 The group believed that "equality is fundamental to a successful workplace." 141 For the last twenty-five years, one signatory, New York City's pensions funds, has gone so far as to pressure over one hundred companies to enact non-discrimination polices that protect LGBT individuals. 142 The group notes that these "policies are essential if we want companies-and our economy-to succeed." 143 Underlying both the major corporations and investment managers' letters is a correlation between rights provisions and investment security, where investment security is conditioned upon the assurance of LGBT rights protections. 144 In both letters, the business community came together and, like the NBA, acknowledged the social and fiscal harms of HB2. 145 Within the first six months of HB2's enactment, more than 40 million dollars in business investments were withdrawn from the state while the scope of lost investment opportunities remains unknown. 146 While supporting discriminatory LGBT practices is identified as uncharacteristic of successful companies' values, it may also have negative financial impacts on them. 147 Thus, companies may condition investments in North Carolina for financial reasons, without regard for how HB2 impacts LGBT rights.
One view is that this business approach is self-interested to a fault, and companies should prioritize human rights concerns over fiscal stability. A more persuasive view, with respect to the relationship between business interests and protection of LGBT rights, is that companies might feel obligated to protect LGBT rights in order to protect themselves from financial and reputational hardships-a goal that is in their own self-interest. That could encourage all companies to protect LGBT rights, even those reluctant to do so. 148 Furthermore, companies that provide FDI to states that are intolerant of LGBT rights provisions will pay a cost. While this cost may start off small, if LGBT rights protections are continually encouraged by political, media, non-profit, and corporate entities, evaluating these rights provisions could become a routine part of investors' FDI assessment tests.
III. Evaluating the Effectiveness of Conditioning FDI in a Developing State: South Africa and the Sullivan Principles
Having discussed the effectiveness of conditioning domestic investment in a developed state, this section examines whether FDI can be used to effectuate social change in developing nations. In particular, this section defines FDI and discusses its importance to global development. Thereafter, this section examines the conditions that United States' companies and banks placed on South Africa during the apartheid era. In a racially divided nation, conditioning and withdrawing FDI promoted unity and equality. Various schemes in the last decade have replicated the human rights principles that United States companies required South Africa to respect. Exploring these schemes will illustrate how investors can effectively condition FDI on states ' LGBT rights protections.
A. What is Foreign Direct Investment (FDI)?
FDI involves "the transfer of tangible or intangible assets from one country to another for the purpose of their use in that country to generate wealth under the total or partial control of the owner of the assets" 149 There are four essential characteristics of FDI: (1) the actual investment generating wealth in the country concerned; (2) the transfer of assets into the country concerned; (3) relative difficulties withdrawing the investment from the country concerned; and (4) retained by the owner of the assets. 150 What differentiates FDI from domestic investment are the concepts of movement, control, and wealth production. 151 For example, one purpose of FDI is to stimulate growth in developing countries. 152 In effort to do so, foreign investors mobilize to increase developing countries' capacities through the provisions of funding, construction, and intellectual property. 153 Thereafter, investors work to effectively control and protect assets. 154 In a perfect FDI scheme, the asset will generate wealth in the developing country, and simultaneously, the investor will accrue profits. 155 Today, foreign direct investment is critical for developing countries. 156 These countries rely on investors' funding and expertise to improve their international sales. 157 In 2014, developing countries received more than half of the total global FDI. 158 rate code of conduct entitled the "Sullivan Principles." 162 Despite the nonbinding nature of these principles, acceptance of them resulted in more than one hundred banks and companies withdrawing from South Africa, and many others withholding their investments from the country. 163 These corporations supported the Sullivan Principles' call for (a) equal and fair employment practices; (b) non-segregation of races in eating, comfort, and work facilities; (c) improvement of the quality of life for blacks and other nonwhites outside of the work environment; and (d) work to eliminate laws and custom that impede social, economic, and political justice. 164 United States public sentiment pressured American government officials to enact economic penalties against South Africa. American government officials realized that the same FDI that helped to develop South Africa economically, supported the oppressive apartheid regime. 165 Thus, by providing the framework for conditioning United States investments on desegregation in South Africa, the Sullivan Principles established a precedent for using economic pressure to advance international human rights. 166 The Sullivan Principles signified the beginning of corporate involvement in the global issues of ethical conflict and social responsibility. 167 This is most evident in the subsequent formation of another code of conduct by Rev. Leon Sullivan. The new code, developed at the request of world and industry leaders, is entitled, the Global Sullivan Principles (GSP). 168 The GSP set out to support economic, social, and political justice by companies where they do business, including respect for human rights and equal work opportunities for all peoples. 169 [t] he objectives of the Global Sullivan Principles are to support economic, social and political justice by companies where they do business; to support human rights and to encourage equal opportunity at all levels of employment, including racial and gender diversity on decision making committees and boards; to train and advance disadvantaged workers for technical, supervisory and management opportunities; and to assist with greater tolerance and understanding among peoples; thereby, helping to improve the quality of life for communities, workers and children with dignity and equality."). 
C. Application of the Sullivan Principles Today
Rev. Leon Sullivan's notion that governments cannot do it all, but corporations must contribute to the culture of peace, has manifested in diverse corporate settings. 171 After the Sandy Hook Elementary School tragedy in Newtown, Connecticut, for example, several columnists suggested that corporations adopt Rev. Leon Sullivan's ideals and condition their investments so as to "bring the National Rifle Association to its knees." 172 More commonly, however, the Sullivan Principles have been reproduced in major companies' codes of conducts. 173 One of the most prominent being Nike's code of conduct. 174 Less than two decades ago, reports of ongoing child labor exploitation, sexual harassment, and physical abuse in Nike's Asia factories shocked the world. 175 Indonesian employees, nearly all women under the age of twenty-three, earned as little as fourteen cents per hour while being bullied and forced to work overtime. 176 Protests spurred from college campuses to the Olympic Games, provoking waves of media attention to Nike's human rights violations. 177 As a result of these riots, Nike created the "Fair Labor Association" (FLA), a non-profit group that combined companies and human rights representatives to create an independent monitoring system and workplace code of conduct. 178 FLA's code of conduct defines labor standards that aim to assure humane working conditions internationally. 179 Akin to the Sullivan Principles and other international human rights instruments, the code of conduct contains a nondiscrimination provision that reads: "no person shall be subject to any discrimination in employment, including hiring, compensation, advancement, discipline, termination or retirement, on the basis of . . . sexual orientation." 180 Over one hundred major companies, organizations, and universities have agreed to uphold the FLA code of 177. Simon Birch, How Activism Forced Nike to Change its Ethical Game, THE GUARDIAN (July 6, 2012), https://www.theguardian.com/environment/green-living-blog/2012/jul/ 06/activism-nike [https://perma.cc/2QJR-5PYF] (noting that [i]t's worth remembering that in the 1990s the global boycott campaign of Nike was so successful that it has now become an object lesson in how giant corporations can be brought to account by ordinary consumers); see also Nisen, supra note 176.
178. See Nisen, supra note 176; see also FLA WORKPLACE CODE OF CONDUCT, http:// www.fairlabor.org/our-work/labor-standards [https://perma.cc/P57E-NWRA].
179. FLA WORKPLACE CODE OF CONDUCT, supra note 178. 180. Id.
conduct since its promulgation in 1999. 181 Nike promised that unless they saw improvements in their contract factories' working conditions, they would be forced to relocate them. 182 Nike's commitment to its code was unfaltering in 2016 when a notorious Filipino athlete made international headlines for homophonic comments. 183 Nike promptly responded by dropping the athlete's contracts. 184 In its subsequent interviews, Nike emphasized its commitment to diversity, inclusion, and human rights and referenced its code of conduct. 185 Around the same time, in 2016, a reporter from the Nation Institute investigated current working conditions at Nike's Vietnam contract factories. 186 Through her interviews with workers, she discovered that Nike's contract factories breached the Sullivan Principle's essential tenants of freedom from harassment, discrimination, and exploitation. 187 The reporter verified instances of arbitrary punishments, financial penalties, threats, and humiliation that contradicted Nike's very own code of conduct. 188 Today, Google, Walmart, Amazon, and Apple are just a few of the companies whose codes of conduct protect against discrimination and human rights violations. 189 While these corporate codes of conduct may protect individuals' human rights within the workplace they fail to extend proper protections outside of the workplace. 190 In an effort to broaden the range of corporate human rights protections, a greater focus must be placed on human rights conditions outside of the workplace and within the affected community. 190. See APPLE'S CODE OF CONDUCT, supra note 189 (claiming that a "supplier shall not discriminate against any worker based on . . . sexual orientation, gender identity . . . in hiring and other employment practices," but not mentioning discrimination against individuals outside of the workplace).
D. LGBT Inclusion and Economic Development Intersect
Why should developing countries concern themselves with the implications of their anti-LGBT human rights standards? A study conducted by USAID found a positive correlation between countries' gross domestic production and legal rights for LGBT individuals. 191 USAID examined several examples of countries' exclusionary treatment towards LGBT individuals, including unjust police arrests, workplace discrimination, and psychological violence. 192 Through their analysis, USAID revealed a correlation between countries' negative treatment towards LGBT citizens and slow economic growth. 193 According to their findings, discriminatory treatment in education and the workplace, for example, may lead to lost labor time, decreased productivity, underinvestment in human capital, and the insufficient allocation of human resources. 194 Additionally, Open for Business, a conglomeration of companies including Google, IBM, and American Express, evaluated the business opportunities and risks of investing in countries that disregard LGBT citizens' right. 195 While business opportunities include greater employee productivity, increased innovation, and profitability, business risks include decreased employee safety, reputational hazards, and conflicts between global and local laws. 196 Open for Business claims that transparent, inclusive, and diverse communities are better for business and economic growth. 197 Using India as a case study, the World Bank examined the economic costs of the country's negative attitude towards LGBT people. 198 In 2006, India's public opinion data revealed that sixty-four percent of its citizens could never justify homosexuality. 199 While these negative attitudes have weakened over time, the effects of this cultural sigma significantly impact India's labor productivity and output. 200 The spread of educational, employment, and health discrimination throughout the country has stifled its economic development. 201
IV. Codes of Conduct-Organization for Economic Co-Operation and Development
A. Institutional Codes of Conduct-The OECD In 1961, the Organisation for Economic Co-operation and Development (OECD) was established to promote global economic and social development. 202 To achieve their goal, the OECD provides a forum for governments to collaborate, share experiences, and seek solutions to common problems. 203 Fifteen years after the OECD's founding, the organization promulgated the Declaration on International Investment and Multinational Enterprises (the "Declaration"). 204 The Declaration represents a policy commitment by adhering countries to "provide an open and transparent environment for international investment, and to encourage the positive contribution multinational enterprises can make to economic and social progress." 205 Today, thirty-five developed countries have ratified the Declaration, making them morally bound by it. 206 Like the OECD Declaration, other international instruments, including the International Labor Organization (ILO) Tripartite Declaration and UN Global Compact, provide non-binding mechanisms to foster global economic and social development. 207 The OECD Declaration, however, most effectively echoes the Sullivan's Principle's blueprint for conditioning FDI on a states' human rights provisions. 208 Additionally, while the ILO, for example, recently revised its Multinational Enterprise Declaration to address work issues related to human rights abuses, recent OECD guidelines show a more progressive trend of addressing human rights issues outside of the workplace. 209 The OECD Declaration is constantly growing and changing through its implementation of guidelines. 210 Guidelines such as the OECD Guidelines for Multinational Enterprises (the "Guidelines"), are not legally bind-ing on countries, but ratifying countries are strongly encouraged to adopt them. 211 In May 2011, the OECD amended its Guidelines to include a chapter entitled, "Guiding Principles on Business and Human Right." 212 The chapter obligates states to protect human rights regardless of their size, ownership, and structure, and to respect human rights wherever they operate. 213 Importantly, the chapter emphasizes the significance of respecting human rights using the global standard of what is expected from states, independent of a state's ability or willingness to fulfill its human rights obligations. 214 Moreover, the Guidance recognizes a minimum standard of treatment and obligates states to refer to the Universal Declaration of Human Rights. 215 In addition to the Declaration and Guidelines, the OECD reports annually on its ratifying states' progress in achieving guideline objectives. 216 One of the most vital objectives is for states to protect international human rights through responsible business conduct. 217 Each ratifying state is obliged to establish a National Contact Point (NCP) to enhance the effectiveness of the OECD Guidelines. 218 The NCP system serves as a grievance mechanism for issues relating to human rights, taxation, bribery, industrial relations, and technology, but the OECD's 2015 annual report identified that eighty percent of NCP complaints were human rights related. 219 Notably, between 2001 and 2010, there were very few reports of human rights violations, but after the ratification of the OECD guidelines in 2011, the number of human rights cases skyrocketed. 220 (claiming that "The Guidelines are the only multilaterally agreed and comprehensive code of responsible business conduct that governments have committed to promoting," and noting that in "order to engage with non-adhering countries on matters covered by the Guidelines, the Committee may invite interested non-adhering countries to its meetings, annual Roundtables on Corporate Responsibility, and meetings relating to specific projects on responsible business conduct.").
218. 222 The OECD's annual update findings increased international organizations' focus on investors' fiduciary duties and responsible business conduct. 223 A 2015 study by the UN analyzed fiduciary duty in Australia, Brazil, Canada, Germany, Japan, South Africa, and the United Kingdom. 224 Remarkably, the study concluded that upon investing, failing to consider long-term investment value drivers (including environmental, social, and governance issues) is a failure of fiduciary duty. 225 In 2017, the OECD announced its commitment towards acknowledging that each investor meets expectations under the OECD Guidelines and makes a positive contribution to sustainable development. 226 In response to the proliferation of human rights offenses, the OECD developed the "Due Diligence Guidance for Responsible Business Conduct." 227 The Due Diligence Guidance seeks to align with ILO and UN instruments and provide investors with a comprehensive set of recommendations for mitigating human rights violations. 228 The OECD defines due diligence as the "process through which enterprises can identify, prevent, mitigate, and account for how they address their actual and potential adverse impacts." 229 The OECD claims that the guidance provides a new approach to the concept of due diligence that gears investors towards responsible business conduct. 230 This new approach expands investors' current due diligence process to focus not only on risks associated with the investment itself, but also risks surrounding the investment community and their human rights. 231 The supplementary companion to OECD's Due Diligence Guidance recommends good investment practices for companies to follow, including the assessment of human rights risks in countries pre-investment. 232 Additionally, in a 2017 publication by the OECD entitled "Responsible Business Conduct for Institutional Investors," the OECD compels investors to create grievance mechanisms should they create or contribute to adverse human rights impacts within investing countries. 233 The last five years have highlighted the importance of investors refraining from promulgating human rights violations in investing countries. 234 The OECD has reacted to the growing trend of recognizing investors' roles in combating human rights violations. 235 Through the creation of various guides, the OECD has sought to encourage investors to recognize both the obvious and salient impact that their FDI may have on international human rights. 236 
B. OECD Guideline Recommendations
Despite the OECD's efforts to include human rights assessments in FDI schemes, some organizations argue that their guidelines do not go far enough to protect human rights. 237 Recommendations for strengthening OECD guidelines include: (1) he chapter on human rights was the most frequently cited chapter in this reporting period, referenced in 19 specific instances, representing 59% of all specific instances submitted. This is an increase from the last reporting period where human rights was also the leading theme referenced but accounted for 35% of the specific instances. The large number of specific instances referencing the human rights chapter is consistent with trends since the 2011 update of the Guidelines at which time the human rights chapter was added.").
See id.
236. See id. at 28. For example, in Bahrain, the OECD's NCP found that "due diligence measures in place in a bid to identify, prevent and mitigate the risks associated with its products, but that [the country] did not yet have a human rights policy, which is particularly important given its area of activity. An agreement was reached that the company will take additional steps to protect against the re-export of its products to countries with poor human rights records e.g. through including punitive fines for countries that re-export Etienne-Lacroix products, as well as the termination of all business relations where a country re-exports such products multiple times."
237. sions, including the right to non-discrimination based on sexual orientation; (2) increasing investor accountability; and (3) enhancing monitoring mechanisms or the binding nature of guidelines. 238 After the OECD submitted its draft Due Diligence Guidance for Responsible Business Conduct (the "Guidance"), the Human Rights Watch (HRW) responded with several recommendations and comments. 239 The HRW is a well-known international non-governmental organization that conducts interviews, compiles reports, and collects data in an effort to combat human rights abuses globally. 240 The HRW recommended that the OECD recognize and explicitly enumerate names of international human rights instruments, including treaties, within its Guidance. 241 As previous sections of this paper have highlighted, the UDHR, ICCPR, and European Convention, currently outline human rights standards, such as the right to non-discrimination. 242 Because the OECD recognizes the UDHR as establishing minimum standards of treatment, they should take this sentiment further and explicitly name human rights standards that investors should evaluate and uphold, along with additional instruments that they should use for guidance. 243 In doing so, the OECD can protect the right to non-discrimination and enhance the rights of LGBT individuals globally. In terms of accountability, the HRW proposes that the OECD encourage enterprises directly linked to human rights abuses, but not causing or contributing to the harm, to ensure that effective remedial processes are in place. 244 Thus, even when a company is neither contributing to nor causing LGBT rights obligations, they have a duty to mitigate against human rights violations and provide a just remedy when the harms are incidental to FDI. 245 Lastly, the HRW recommended that the OECD adopt legally binding international due diligence standards, as they have done in other areas, such as anti-bribery. 246 Without legally enforceable standards or effective monitoring mechanisms, the HRW fears that millions of workers will continue to face ongoing human rights abuses. 247 Without a legally-binding instrument, OECD country investors who pledge to uphold the Guidance's non-discrimination standards will face minor repercussions for granting FDI to states who, in turn, discriminate against LGBT individuals. In promulgating its final Due Diligence Guidelines, the OECD could most effectively recognize and protect LGBT citizens' rights by ensuring that 249 Uganda's original Act would sentence individuals to death should they commit a homosexual act. 250 Additionally, the Act prescribed punishments for anyone found helping, counselling, or encouraging another person to participate in a homosexual act. 251 These provisions outraged the international community, which faced public pressure to withdraw their contributions from Uganda in retaliation to the Act's passage. 252 The United States withdrew plans to establish a three million dollar National Public Health Institute in Uganda, along with over two million dollars earmarked for community policing. 253 Initially, government leaders, who were previously vocal about Uganda's need to ban homosexuality, turned quiet amidst the international response. 254 In Ghana and Nigeria, however, threats from the United States and other developing countries were felt immediately. 255 The Nigerian Senate promptly passed a bill criminalizing same-sex marriage, while the Ghanaian president declared that he would never legalize homosexuality in the country. 256 Simultaneously, African organizations who work with LGBT individuals quickly responded to developing countries' threats. 257 Vol. 50
Despite growing trends of openness to foreign investors, many countries today have increased their use of rules and tactics to enhance national interests and security at the cost of limiting FDI. 266 Where foreign governments are increasingly tightening terms for investing in their infrastructure, their openness to increased investor requests in terms of human rights provisions seems limited. 267 Nevertheless, developing countries remain dependent on and attracted to FDI. 268 While developed countries may have more leeway to make their own investment terms, many developing countries lack that luxury. 269 Separate obstacles that may make conditioning FDI unworkable in developing countries, also include increased foreign corruption, lack of transparency, and mismanagement of assets. 270 While global executives have ranked South Africa as an essential investment destination in SubSaharan Africa, for example, scholars claim that the country must demonstrate a concerted effort to "mitigate systemic issues such as corruption, transparency, and a troubled economy in order to maintain foreign direct investment (FDI) inflows." 271 Because of these challenges, conditioning FDI to enhance global LGBT rights may prove difficult. These presumptions of adversity and risks, however, must not overshadow evidence of the successful conditioning of FDI in developing countries to date. 272 While conditioning FDI is workable in practice to an extent, the most effective methods for changing LGBT rights provisions may develop on the national level to mitigate risks attributable to FDI.
VI. Long Term Solutions
In an effort to enhance LGBT rights protections globally, FDI must become more attractive and less coercive. 273 States must feel that they have an autonomous choice to participate in FDI negotiations or abstain from them. Furthermore, by increasing FDI incentives, states will be more inclined to weigh the benefits of FDI against the costs of forgoing anti-LGBT rights provisions. In addition to making FDI more attractive to states, investors can enhance domestic mechanisms to ensure that host states uphold their human rights commitments. 274 Investing in cross-sec-tor training between local lawyers, judges, NGOs, and relevant stakeholders on issues pertaining to LGBT rights, may not only combat anti-LGBT rights norms, but also facilitate healthier investment environments. 275 Despite states' increased propensity to opt-out of FDI schemes, and their commitment to preserving state sovereignty, FDI is essential to the economies of many states averse to LGBT rights. 276 Thus, enhancing domestic resources, strengthening international codes of conduct, and increasing FDI incentives can play a substantial part in encouraging states to strengthen their LGBT rights protections.
